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IN THE IOWA DISTRICT COURT FOR JOHNSON COUNTY
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Personal Representative for Estate of
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>. EHRHARDT, Administrator of Estate

of Betty Romp, deceased, f/k/a Elizabeth -

Louis Ostert; SUSAN DAWSON,

Administrator of Estate of Clarence E. Fifer,

deceased; HAZEL POTTER DORNBUSH, :

Plaintiffs,

vs. : DEFENDANT’S MEMORANDUM
- | IN SUPPORT OF SECOND MOTION

STATE OF IOWA, : FOR SUMMARY JUDGMENT

Defendant.
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INTRODUCTION

During World War I, the lowa legislature created the Iowa Child Welfare Research Station
at the University of fowa and charged it with conducting scientific studies that might‘ improve the
lives of future generations of children. Exh. 31 at 564-65, 569; Exhs. 32, 34, 41. A cooperative
agreement authorized the Research Station to conduct ‘stu'dies at the Soldiers” Orphans’ Home in
Davenport, which, despite its title, cared for neglected and dependent children. Exh. 34 at 11; Exh.
36at 14-15; Exh. 37 at 66; Exh. 43; Exh. 53 (4 Coopérative Orphanage Research at 437); Exh. 62
at 60; Exh. 65 at 140-41, 146, 148; Exh. 67 at 19; Exh. 68 at 7; Exh. 126 at 136; Exh. 128 at 42-43,
49, 54; Exh. 129 at # 10; Exh. 131 at 10-13, 73-75.

No one has ever discovered why some people experience difficulties with speech. Exh. 20
at I; Exh. 86 at 4; Exh. 128 at 36-37; Exh. 121 at 24—25, 76—77; Nat’l Inst. of Deafness & Other
Comum. Disorders, Stuttering, http://www.nidcd.ih.gov/health/voice/-stutter.asp. - In 1939, the
cooperative agreement resulted in a study to determine thé validity of a theory on fluency. Exh. 37
at 59; Exh. 38; Exh. 128 at 34-35. It invoived Six childr_en residing at the Davenport home who
ranged in age from five to fifteen years: Mary Irene Nixon, Kathryn L. Meachum, Hazel Potter
Dormnbush, Phillip Spieker, Elizabeth Louis Ostert (a.k.a. Betty Romp), and Clarence E. Fifer, Dr.
Wéndeil Johnson, an assistant professor, conceived the sfudy; and Mary Tudor, a graduate student
in psychology, conducted it and made it the subject of her master’s thesis. Exh. 128 at32, 34, 40-41;
see Exh. 20-at 1@ Exh. 61.

Mary’s study lasted from January 1939 to May 1939. In her August 1939 master’s thesis -~
entitled The Effect of Evaluative Labeling on Speech Fluency -- she acknowledged she had failed to

prove the theory. Exh. 20; Exh. 128 at 8, 15, 141. Like many other master’s theses, Mary’s did not



undergo foﬁnal publication. Exh. 81 at 9;_ Exh. 121 at 37-41, 44-45; Exh. 122. Yet Dr. Johnson --
“who died in 1965 -~ mcnti@ed Mary’s study and made available her master’s thesis to his students
through the years. Exh. 121 at 85-86, 216-17; Exh. 122; Exh. 136 at 2-3; see Exh. 137.

Shortly after Mary completed her master’s thesis, the University began disseminating
information about it. In books available at the University as well as Jowa State University, the
Director of the Research Station in 1939 and in 1940 identifies Mary, the title and methodology of .
her master’s thesis, and the Davenport home as the source of the study’s participants. Exh. 37 at 59-
60; Exh. 38 at 44; Exh. 124'at 656; see Exh. 70 at 26; Exh. 77. Ina book available at the University,
the Graduate College identifies Mary and the date and title of her master’é thesis in listing the
candidates for master’s degrees. Exh..39 at 26; see Exh. 77. A bibliography kept atthe University’s
Psychological and Speech Clinic identifies Mary, the title and date of her master’s thesis, and its
location at a University library. Exh. 82 at 6.

Besides forwarding Marys name and the date and title of her master’s thesis to national
catalogues and databases, the University in 1940 catalogued and placed in its library, on open-

- circulation shelves, two copies of Mary’s master’s thesis. Exh. 18-20; Exh. 128 at211-12; Exh. 123
at 361; see Exh. 121 at 33-34, 146-47. The University has always made its.cataiogue available to
the public, and persons checked Mary’s master’s thesis out from the library on eighteen occasions
befo;e October 1991. Exhs. 21, 24; Exh. 123‘ at 361—64; Exh. 133 at 216-17, 348-52; see Exh. 22:
Exh. 121 at 84; Exh 137. |

" Dr. Johnson’s 1955 book entitled Stuttering in Children and Adults: Thirty Years of
Research at the University of Iowé, identifies Mary and the date and title of her thesis. Exh. 83 at

450, 471; Exh. 128 at 25, 211-12; see Exh. 123 at 364. A 1979 volume of the Journal of Fluency



Disorders identifies Mary and the date and title of her master’s thesis. Exh. 84 ét 199; see Exh. 123
at 364; Exh. 124 at 656. A 1988 volume of the Journal of Fluency Disorders identifies Mary and
the date, title, and methodology of her master’s thesis. Exh. 85 at 225, 227-31; see Exh. 123 at 364;
Exh. 124 at 657. In fact, the author discusses at length Mary’s study, which took place at “an
orphanage.” Exh. 85. Ina 1992 book entitled Sl‘utrefing and Other Fluency Dz’sora’e%s, the same
author again identifies Mary, the date and metﬁodology of her master’s thesis, and the goal of her
study, which took place at “an orphanagé.” Exh. 87 ét 130-32, 315; see Ixh. 123 at 364; Exh. 124.
A year earlier, in a book entif!ed Stuttering: An Integrated Approach to Its Nature and Treatmenf,
‘the authors identify Mary and the date and n_lethodology of her master’s thesis. Exh. 85 at 60.

- In 1992, a student at the University of Arkansas used Mary’s study as the subject of her own. '
master’s thesis. Exh. 88. That master’s thesis identifies Mary and the date, title, and methodology
of her “poorly designed and executed” sfudy, which took place at “the Soldiers and Sailors Orphan’s
Home in Davenport.” Exh. 88 at vii, 2-3, 18—27, 40; Exh. 121‘at 119. That same year, an articl;s:
appearéd in the fowa City Mercury News -- _authorecl. 5y ajoumaiism student named James Dyer ~-
which discussed and criticized Mary’s 1939 study at length. Exh. 88. The article identifies Mary; -
the date of and methodology of her study, which took place at the “Soldiers and Sailors Orphans’
Home in Davenport”; and the age.s and genders of the participating children. Exh. 8.

In a 1993 book entitled Stutering: The Search for a Cause and Cure, the author identifies
Mary and the approximate date and methodology of her study, which took place at “an orphanage.”
Exh. 90 at 58-59 n.‘ 1, 199; see Exh. 124 at 657. Ina 1999 book of fiction entitled Abandoned: Now:
Stutter My Orphan, the author acknowledges Mary’s study as its inspiration. Exh. 92. He identifies

Mary, the date and title of her master’s thesis, and the methodology of her study, which took place



at “the Soldiers’ and Sailors® Orphanage in Davenport.” Exh. 92 at Dedication page, vi, 189. A
newspaper reviewer notes the étory “springs from an experiment in an lowa orphénage in the 1930s”
about stuttering. Exh. 94. Another newspaper re\}iewer identifies Mary; the date and methodology
of her study, which took place at “the Soldiers’ and Sailors’ Orphanage in 1939”; and the ages of the
participating children. Exh. 95. In a 1998 book entitled Stuttering: An Integrated Approach, the
author identifies Mary, hef thesis, and the methodology and dat;a of her s’gudy. Exh. 86 at 6.0; Exh.
121 at 120-21.

In 2000, Dyer -- who had authored the 1992 Jowa City Mercury News article -- approached
some children involv.ed in the 1939 study, including Mary Nixon. Exh. 133 at 315, Adhering to
Dyerl’s dictation, Nixon “authored” a letter that contained numerous rﬁisrepr’esentations and
félsehoods in blaslting Mary Tudor for her roig in the ‘1 939 study. Exh. 133 at 113-14, 338-39, 350-
78, 384; Exh. 128 at 162-63. Although Nixon later claimed that Dyer had “pressured” and
“intimidated” her into writing a letter containing numerous misrepresentatiéns and falsehoods, she
nonetheless admitted she had agreed with him at that time not to disclose the truth about Mary’s
study to anyone. Exh. 133 at 356, 359, 360, 361-62. Dyer then proceeded to hand-deliver Nixon’s:
letter to Mary Tudor at her home, then took‘lit with him \;.rhen he left and refused to retumn it to her.
Exh. 128 at 163, Exh. 129 at # 2. |

InJune 2001, Dlyer authored a sensational newspaper article based upon this fabricated letter,

‘Exh. 3. He agaiﬁ criticized Mary’s study and stated, falsely,lthat the six children became stutterers
as a result of her study. Exh. 3 at 9-10. Nixon, who knew of the misrcpresentations and falsehoods

‘throughout Dyer’s article, did nothing to alert anyone about them. Exh. 133 at 384-85. To the



contrary, she later asserted that Dyer’s article had “finally exposed the full truth” about the 1939
study, which had i)ecome known as “The Monster Study.” Amended & Sub. Petition 7.
| None of the six. paﬁiéipants in Mary’s study ever sought medical attention for a
psychofogical problerﬁ associated with a belief they stuttered or, for that mafter, a sbeech
problem. Exh. 16; Exh. 133 at 135, 136, 150-51, 335; see Exh. 53 (4 Cooperative Orphanage
Research at 437-3 8). Interactions with medical professionals did not result in the identification
of any psycholo_giéal problem associated with an inability to speak normally. Exhs. 4, 8-16; Exh.
133 at 135, 136, 150-51, 335. Indeed, if asked, a participant would give responses indicating the
absence ofany such a problem. Exhs. 4, 8-9, 11; Exh. 133 at 135, 136,_’150—51, 335; BExh. 139 at
42; Bxh. 140 at 127-28, 130-32, 134-36.
| STATEMENT OF THE CASE
The Plaintiffs -- the surviving participants of Mary’s study (Nixon, Meachum, Dombush) and

the estates of the others (Romp, Fifer, Spieker) -- filed claims for administrative relief under the Iowa
Tort Claims Act, lowa Code ch. 669 (2001). After denial of their claims, the Plaintiffs filed ihis
lawsuit in April 2003. Petition (4/3/03); see Amgnded & Sub. Petition 7.

| They alleged that Mary’s study at the Davenport home (later known as the Annie Wittenmyer
Home) caused lifelong emotional injury to the six participating children. Amended & Sub. -Petition
14. They also alleged Dr. Johnson, Mary, and other University employees “intentionaliy‘ and
deliberately concealed the truth” about and “actively concealed” her study from the six participants
and the public “by, among other things, quashing [her master’s} thesis, restricﬁng access thereto, and
by requiring confidentiality agreements” from persons seeking access to her thesis. Amended & Sub.

Petition 7, 10-12. Accordingly, they and their decedents “did not discover and could not have, in



the exercise of reasonable care, discovered defendant’s wrongful cgnduct and the harm such conduct
caused them” until “approximately June 2001,” Wflen Dyer’s newspaper article “finally exposed the
truth about” Mary’s study. Amended & Sub. Petition (5/14/03) 7; Exh. 128 at 14. |

The Stéte unsuccessfully sought to dismiss the lawsuit on the ground the Tort Claims Act
providés no relief for any injury occurring before J anuary 1, 1963, its effective date, when sovereign
immunity existed. See Nz’xQn v. State, 704 ﬁ.W.Zd 643, 646 (Ibwa 2005). The State’s initial motion
for sumumary judgment, set for hearing on July 27, 2007, seeks dismissal of the actions brought by
the estates of Fifer and Spieker on the ground they failed to exhaust their administrative remedies.
Now, viewing the evidence in a light most favorable to the Plaintiffs, see lTowaR. Civ. P: 1.981, the
State again moves for summary judgment, on nine other grouﬁés.

FACTS

No definitive test exists for f‘stuttering,” a subjective term. In general, a “stutterer” simply
~ has a disruption in fluency -- yet not every person having a disruption in fluency stutters. Exh. 86
at 8—10;‘ 128 at 17, 119-20, 169; Exh. 121 at 152-53. Backin the 1930s, Dr. Iohnson -- g ‘“very, very
coinpassionate man’ who, as a stutterer himself, had gone through a good many trials -- considered
the possibility that labeling persons as stutterers might affect their fluency, Exh. 86 at 59; Exh. 128
at 37-38, 201, 207, 217-18. | B

| In discussing a proposed master’s thesis with Dr. Johnson in 1939, Mary Tudor knew that .

no one had ever studied fhis labeling (or “diagnosogenic™) theory on fluency. Exh. 128 at 42. After
consul‘;ing with him and other University employees, Mary began a study at the Davenport home on

“[tThe effect of evaluative labeling on speech fluency.” Exh. 128 at 17-18, 46, 61, 190-91, 195; Exh.



20 at 2. “[W]e didn’t know wh‘ether or not labeling would have any effect [upon ﬂueﬁcy.]” Exh.
128 at 56; Exh. 20 at 1.
| Mary viewed her study as appropriate, but, in the end, acknowledged it had failed to prove
that labeling might affect ﬂuency, Exh. 128 at 201-02, 207-08, 210-11, 216, 226.

The Study |

Before undertaking the study in January 1939, Mary obtained approval from Dr. Johnson;
Dr. Hafold Skeels, a University professor attached to ‘{hé Research Station; the Research Station
itself (which had a birector, George Stoddard, and an Advisory committee); and the University’s
Graduéte Collegel. Exhs. 23, 38.

| Mary’s study involved a tétai of twenty-two children from the Davenport home. Exh. 128
at 89, 132-33, 177-78. Once every few weeks for four fﬁo:nths, until May 19.3 9, Mary would travel
to Davenport to spend thirty to forty-five minutes with each of the twenty-two children. Exh. 128
| at 89, 173-74; Exh. 131 at 35-36. She then gave reports to Dr. Johnson, who heid a Ph.D. in
| psychology. Exh. 128 at 21, 32.

Mary’s study énoompassed different groups of children whose épeaking ability underwent
evaluation by a panel of ‘l‘blind” judges before and after the study. In one group -- known as Grdup
IA - Mary attemp_ted io convince six children adjudged as stutterers that they did not stutter. Exh.
128 at 73-74; Exh. 20 at 4. In another group -- known as Group IIA -~ Mary misrepresented to six
child?en adjudged as normal speakers that they showed signs of becoming stutterers. Exh; 128 at
67, 76; Exh. 20 at 4. “[Tlhey were told that the type of speech interruptions they were having
indicated that they were stutterers.” Exh. 20 at 4. Like other researchers, Mary did not disclose the

study’s purpose to any of its participants. Exh. 121 at 43-44,



The children -- housed in cottages, engaged in classes, and required to perform a variety of
cilores -- liked Mary and the attention she gax.fe them, Exh.. v128 at 50, 143-44, 183, 193; Exh. 129
at# 11; Exh. 133 at 113-14; see Exh. 131 at 35, 179-80. “They often came to meet rﬁy car and to
help me carry the supplies in.” Exh. 128 at 50. (Indeed, more than sixty years later, Pléintiff Nixon,
who felt like an “outcast” when her mother left her at the Daﬁenport home, still had'fond memories
of Mary. Exh. 133 at 150, 341-42.)

The six children in Group IIA range& in age between five and sixteen. Mary’s study thus
seemed destined for failure ﬁ'om the start, because, according fo Dr. Johnson’s theory, “the critical
age period for the onset of stuttering was between the ages of two and five.” Exh. 85 at 33-34; Exh.
128 at 113; W. Johnson & J. Knott, Stuttéring in Children and Adults 63 (1955). As it turned out,
not one of the six participants in Group IIA ended up stuttering: two decreased jn fluency, three
remained the same, and one actually improved. Exh. 20 at 145; Exh. 26 at 4; Exh. 128 at 106, 1‘90.
As one of Dr. Johnson’s former students (who now serves as the Plaintiffs’ consultant) observed in

-1988, such improvement in fluency would not surprise researchers: “many speech pathologists are
recommending to parents that they make their ¢hildren aware of their hesitations rather than
ignoring them.” Exh 85 at 225 (emphasis added); see Exh. 121 at 63-64, 147-48.

Mary’s study focused exclusively on the effect of labeling on spéech fluency. Exh. 128 at
61. Dr. Johnson and Mary had no knowlecig'e one way or the other that merely labeling children as
stuttererers might adversely affect them psychologically. Exh. .128 at 42, 91-117, 128429, 225-26.
Nevertheless, her master’s thesis included brief observations of the six children’s behavior before

and after her study Exh. 128 at 42, 91-117, 128-29, 225-26; see Exh. 20 at 62-117.



Attheend of her study, Mary believed that the six children in Group I1A “seemed to be doing
all right.” Exh. 128 at 204-05, 213. The judgés evaluating ‘%he children in Mary’s study observed
upon its completion that children in Group IIA as well as children in Group [IB seemed unwilling
to talk, bit their fingernails, mumbled, grimaced, and looked at the floor when speaking. Exh. 20
at 116, 122-23? 125-26, 128-29, 131-32, 134-35; Exh. 139 at 59. Telling the children in Group I1A
they showed signs of stuttering thus did not result in any different behavior from that exhibited by
other children in Mary’ s study. Neveftheless, Mary’s master thesis, submitted in August 1939, noted
her and the judges’ beliefs that the schoolwork and behavior of the children in Group IIA had
deteriorated somewhat from the beginning of the study to its end. Exh. 128 at 115-27, 133.

Follow-up |

In proposing her study, Mary contemplated follow-up with the children in her study. AtDr.
Johnson’s request; Mary made several trips to the Davenport home to engage in follow-up sessions
with the children. Exh. 128 at 139-40; Exh. 139 at 31.

_Each tirﬁe Mary spent a minimum of forty minutes with each child from Group IIA, saying
“Your speech is so much better. [ can’t believe how much progress you’vemade.” Exh. 128 at 145.
Mary “impressed upon them that they had nothing to worry about” and “told them to forget about
their speech and enter speaking Asituations.often.” Exh. 26. The children rerﬁembered_h@r and
seerﬁed happy to see her again. Exh. 128 at 143-44,

Mary thereafter reported to Dr. Johnson:

The last week in August [1940], I made my last visit {to the Davenport home]. At

this time I found that the six children [in Group IIA] upon whom I placed the label

“stutterer” had accepted my explanation; that their speech had improved and they
were no longer stutterers . . ..



